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BEFORE THE ILLINOIS POLLUTION CONTROL BOARDCLERKS OFFICE

JUL e12005
IN THE MATTER OF: ) STATE OF ILLINOIS

Pollution Control Board
INTERIM PHOSPHORUSEFFLUENT ) R2004-026
STANDARD, PROPOSED35 Iii. Adm. ) Rulemaking— Water
Code304.123(g-k) )

)

RESPONSEOF THE ENVIRONMENTAL LAW & POLICY CENTER, PRAIRIE
RIVERS NETWORK AND SIERRA CLUB TO THE FIRST NOTICE COMMENTS OF

THE ILLINOIS ASSOCIATION OF WASTEWATER AGENCIES

ELPC, PrairieRiversNetworkandSierraClub (“ELPC/PRN/Sierra”)did not haveany

criticismsto makeoftheBoard’sproposedFirst NoticeRule in this matterand, accordingly,did

not file comments.However,theIllinois Associationof WastewaterAgencies(“IAWA”) does

havecriticismsoftheproposedFirstNoticerule andtheApril 7, 2005Opinion andOrderissued

by theBoard.Thesecriticismswerestatedin commentsfiled June20,2005. Responseis made

hereto thoseIAWA commentsand to questionsposedby theJoint Committeeon Administrative

Rulesregardingtheeconomicandbudgetaryeffectsoftheproposal.

IAWA’s first threecriticisms arethat thereis “insufficient justification” for therule, that

thereis noneedto “shortcut” what IAWA labelsa “science-basedapproach”andthatthe

proposedreductionin the increasesofphosphorusto beallowedis insignificant.Thesemeritless

criticismshaveall beenansweredby theBoard’sopinionandin prior commentsfiled by

ELPC/PRN/SierraClub.With regardto IAWA’s truebut irrelevantrefrain thatagricultureis a

majorsourceofphosphorus,it maybe furthermentionedthat theBoarditselfhasfoundthat

phosphorusfrom point sourcesis probablymoredamagingto theenvironmentbecauseit is more
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biologically availableto algae.See,In theMatterof: Site-SpecificPhosphorusLimitation for the

CityofShelbyville,R 1983-12R 1983-12,1984 Ill. ENV LEXIS 129, *9 (December20, 1984).

IAWA did raisetwo newmattersin its June20 comments:aconcernregardingdaily

maximumlimits that it claimswould becreatedby therule asdraftedanda claim thatthecosts

oftheproposalhavebeenseriouslyunderestimated.

I. ELPC/PRN/Sierra do not object to amendingthe rules to makemore clear
that daily maximum limits are not intended.

ELPC/PRN/Sierrado not objectto placinglanguagein therule that clarifies thatno daily

maximumlimit is intendedto becreatedby thenewrule. Thelanguagewewould proposewould

state:

k) Theaveragingrulesundersubsections(a)(2) and(a)(3)ofSection304.104do not
applyto permit limits establishedpursuantto Section304.123(g)or (h).

As IAWA states,theWisconsinphosphoruseffluentrules,which establish1 mg/L limits

for abroaderrangeofdischargersthantheproposedBoardrule, do nothavea daily maximum.

Also, without adaily maximum,it shouldbepossiblefor mostIllinois dischargersto use

biological phosphorusremovalmethodswhich generatelesssludgethanchemicalphosphorus

removalmethods.

II. If the proposal costsdischargersanything, the costswill be very modest.

IAWA’ s commentsregardingthepotentialeconomiccoststo Illinois dischargersofthe

proposedrulesbasicallyconfirm that costsaremodest.At thehearing,Ms.BethWentzel

presented,amongotherinformation,a documentpreparedby engineershiredby theCity of

Elgin statingthat capitalcostsofprovidingphosphorusremovalfor a4.3 million gallon perday

(MGD) treatmentplant would be $150,000.This informationwascitedby theBoardasoneof

thefactssupportingits decision.(Opinion andOrderp. 18).Basedonastudyof certain
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Wisconsinplantsandunsubstantiatedstatementsmadeaboutcostsat aKentuckyplant and

severalIllinois plants1,IAWA claimsthat this figureseriouslyunderestimatestheeconomic

impactof theproposedrule. (CommentofIAWA p. 3). In fact,theeconomiccostsofthe

proposalwereprobablyoverstatedandcertainlywerenot significantlyunderstated.

First, asexplainedin thePre-filedtestimonyofAlbert Ettinger(pp. 11-12),a limit of 1

mg/L is alreadyrequiredfornew orincreaseddischargesby aprovisionof Illinois’

antidegradationregulations,35 Ill. Adm. Code302.105(c).Underthis provision,newor

increasedpollutionmayonly beallowedto theextentit is “necessary”and it certainlyis not

necessaryto allowmorethan I mg/L phosphorusto bedischargedgiventhat a 1 mg/L

phosphoruslimit wasfoundeconomicallyreasonableby theBoardevengiventhetechnologyin

existencetwo decadesago. SeeVillage ofWaucondav. Illinois EPA, PCB 1981-017,1981 Ill.

ENV LEXIS 266, at *4 (May 1, 1981);In theMatterof: Amendmentsto theWaterPollutiOn

Regulations,R1976-00l,p. 4, 1979 Ill. ENV LEXIS 312 (Feb. 15, 1979); In theMatter of: Site-

SpecificPhosphorusLimitation for theCity ofShelbyville,R 1983-12,1984 Ill. ENV LEXIS

129, *13 (December20,1984).

Further,it mustbekept in mindthatthe figuresgivenby IAWA arefor thepresentvalue

ofthetotal costsof 20 yearsofconstructionandoperationof thephosphorusremovalequipment.

No partyto this proceedinghasdeniedthat phosphorusremovalis likely to berequiredwell

within the20 yearperiod.Thus, evenif phosphorusremovalwasnot already,requiredby the

antidegradationrules, theeffect oftheproposalatissueherewould be to advancetheinstallation

WhiletheBoardevidentiaryrulesare flexible, therereallydoesnot seemtobemuchexcusefor relying oncost

figuresstatedby counselwithoutanyexhibit to supporttheestimateor witnesswilling to explainhow these
numberswere found.
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ofphosphorusremovalequipmentat a few plantsby afew yearsandto encouragesome

municipalitiesto explorelandtreatmentor othernon-dischargetreatment.

Finally, evenlookingat IAWA’s worstcasescenario,the costis modestwhenviewed

properly.IAWA statesthat“for plantswith acapacityof oneortwo MGD using[chemical

phosphorusremoval],it appearsthe20 yearpresentworth includingsludgeprocessingand

disposalwill be$600,000to $1,000,000”(CommentofIAWA p.4).Ignoringantidegradation,

thevirtual certaintythatphosphorustreatmentwill be requiredin muchlessthan20 yearsand

assuming$1,000,000for a 1 MGD, that amountsto $5.00perpersonayear.2Moreover, it is

clearfrom theWisconsinstudycited by IAWA that costsperpersonvary greatlyandfall rapidly

with increasedscale.

Thetotal economiccostto thestateof enactingtheBoard’sproposalis actuallylessthan

zerobecauseit providesaruleof thumbthat will beconvenientto theAgencyandgivenoticeto

plannerswhilenot requiringwastewatertreatmentthatis not alreadyrequiredby the

antidegradationrules. Even,howeyer,ignoring theantidegradationrequirements,total costs

would notbe large.It is unclearhow manyneworincreaseddischarges.therewill bebefore

numericphosphorusstandardsareadoptedandwhat, if any, increasedcostswill be incurredby

neworexpandingdischargersasaresultof havinga 1 mg/L phosphoruslimit. Further,against

anysuchincreasedcostsmustbe setsavingsfrom not havingto retrofit plantsafternumeric

standardsareadoptedandthesavingsfor drinkingwaterplantsandotherwaterusersfrom

reducedphosphoruspollution. Theevidenceprovidedby ProfessorLemkeandothersregarding

2 $1,000,000I2Oyears = $50,000/year;1 MGD = 10,000persons(see35 Ill. Adm. Code301.345); $50,000yrIlO,000

persons= $Syr/person
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theeffectson Illinois’ rivers,lakesandstreamsfrom phosphoruspollutionshowsthat thenet

economiceffectsofreducingphosphorusloadingsarestronglypositive.

IlL Adoption of the proposal will savemoney for theStateof Illinois.

Thebudgetimplicationsof adoptionoftheproposal’arenothugebut areclearlypositive.

Theprincipleeffectoftherule will be to establishabrightline rule for neworincreased

dischargesduringtheperiodduringwhichphosphorusstandardsaredeveloped.Theneteffectof

theadoptionof therule thenwill beto reducethenumberofpermitdisputesandpotential

hearingsandappealsresultingfrom suchdisputes.

CONCLUSION

TheBoardshouldsendto SecondNoticean interim phosphoruseffluent rule generally

requiringalimit of 1 mg/L total phosphorusfor all newor increaseddischargesfor dischargers

greaterthan 1 MGD. TheproposedFirst Noticerule maybe amendedto makemoreclearthat a

daily maximumlimit is not requiredto be setundertherule.

Albert F. Ettinger(Reg.No. 3125045)
Counselfor EnvironmentalLaw & Policy
Center,PrairieRiversNetwork, andSierra
Club

DATED: July 1, 2005

EnvironmentalLaw & Policy Center
35 EastWackerDrive, Suite 1300
Chicago,IL 60601
312-795-3707
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